





Magi strate Judge Pohorel sky's arrest warrant was
i ssued on the basis of a warrant froma Sw ss Exam ni ng
Magi strate i ssued January 10, 2000. The Swi ss gover nnment
i ssued a "conplementary"” warrant on January 24, 2001, and
a formal Extradition Request on February 5, 2001 seeking
Borodin's extradition to face charges of noney | aunderi ng
and participation in a crimnal organization in violation
of the Swiss Crim nal Code.

The formal request for extradition describes
docunent ati on amassed by the Sw ss investigating
magi strate in support of charges that Borodin exacted
ki ckbacks in the range of $30, 000,000 from Swi ss conpani es
for awardi ng them construction contracts in violation of
Swiss Crimnal Code Article 314, Dishonest Public
Adm ni stration and Swiss Crim nal Code Article 315,
Passi ve Corruption.

Specifically, Borodin is alleged to have abused his



reconstruct





















11

to. In addition, Article 61, Section 1 of the Russian
Constitution provides that citizens of the Russian
Federation "my not be deported out of Russia or
extradited to another state.™

Borodin offered to execute a waiver of his
constitutional rights in this regard. The governnment
replied that there is no assurance that the waiver would
be enforceabl e under Russian law. |In any event, the court
shoul d not get into the business of trying to interpret
Russi an constitutional |aw.

At the second bail hearing on March 2, 2001, Borodin
offered to wear an electronic bracelet, and to provide at
his own expense, 24-hour surveillance if he were all owed
to live on "house arrest” at a location other than the
Russi an Consul ate. The | ocations suggested were the
residence attached to the Russian O thodox Church, or a

hotel or apartnent on the upted te esids of Manhatt ae"
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undertaking to "observe" any Court order prohibiting
Borodin fromentering Russian diplomatic property.
Borodin also offers a cash bond.

Borodi n's argument for special circuancesl2assurancesso it
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This techni cal argunment has been rejected by courts

on several grounds. These grounds are the principles that
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counter argunent that extradition is sought only to

gquestion); 1n the Matter of the Extradition of Lehning,

951 F. Supp. 505 (D. Del aware 1996Tp(re(questng naitio' so) Tj [

queso

cort has reviewtd te Re(quesyforo) TjT* ( Extraditionand theacconpany
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It is clear to this court that the warrants dated
January 10, 2000 and January 24, 2001, and the fornmal

Request for Extradition fulfill the /a 24herantofl| tal Request
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governnment to the governnent of the United States that he

wi |l be made avail able and that their governnent needs him
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Borodi n contends that his uni que background nakes him
uni quely qualified to bring the representatives of these
two nations together, in a young and fragile Union. The
argunment for special circunstances depends quite heavily
on the proposition that Borodin hinself is indispensable
to his inportant position. This is not so nmuch an
argument of special circunstances as it is an argunent for
t he special status of Borodin hinself. While the court
does not question Borodin's qualifications for his
position, Borodin's status does not constitute a speci al
ci rcunmst ance which overcones a presunption against bail in
extradition cases.

The conduct of Union business fromprison is
undeni ably difficult. Borodin may make tel ephone calls
and see visitors in prison, albeit on alimted basis. He
does not have conputer access, nor can he receive faxes in
prison. But he may receive docunents there, and review
themwi th his visitors. According to the Anbassador's

statement at the first bail hearing, his chief of staff
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may be made available to himin New York. His
responsibility as State Secretary is presently being
covered by the Deputy.

The nost pressing task that Borodin cites in his
argument is the preparation of a budget for the upcon ng
Uni on. Wil e the upconi ng Union neeting was reschedul ed
from March until April, that kind of delay due to the
unavailability of a significant participant is not
unconmon in the course of business or governnent al
affairs, and does not constitute an extraordi nary
har dshi p.

It is difficult to see how noving Borodin from prison
to 24-hour confinenment can significantly relieve any
ongoi ng harmclaimed to be visited upon the functioning of
the Union. The court is not persuaded that other
adm ni strative renedi es could not be enployed to continue
this work of the Union in Borodin's absence, as indeed it
has been doing since he left Russia prior to his arrest on

January 17, 2001
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At the level of international econom c and political
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is not altogether accurate, and this court does not agree
with such an assessnent.

A fundanmental inquiry in the nmeasurenent of an
extraditee's risk of flight is whether he has sufficient
ties to the community to nake flight unlikely. See, e.g.,

Extradition of Nacif-Borge, 829 F.Supp. 1210 (D. Nev.

1993). There is no dispute in this case that Borodin has
no significant ties to the United States which woul d
prevent his flight.

Further, the Russian governnent has taken the
position that Borodin did not commt any crine in
connection with the transactions underlying the Sw ss
extradition request. Coupled with Borodin's political and
financial influence in Russia, it would seem that he has

significant nmotive and potential foihh5i 8nmunity tflgreecd bai
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Constitution, would be faced with violating the
Constitutional rights of its own citizen if it were to
give himup for extradition upon the request of the
Anmerican or Swi ss governnents.

Al t hough Borodin offers to waive this constitutional
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Convention and Protocol between the United States and the
Sovi et Uni on.

The Departnment then stated that the Russian
Federation could waive the imunity of its consul ar

of ficers and enpl oyees and its Consul General by express
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not if Borodin were on Russian diplomtic property the
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Borodi n's Menmorandum of Law dated February 26,
2001 supporting his application for bail, cites
t he
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ci rcumst ances. See United States v.Kin-Hong, 83 F.3d 523

(1st Cir. 1996).

Borodin's offer to pay for 24-hour surveillance
i ncluding the wearing of an electronic bracelet and
confinenent to a selected |ocation would be rejected even
if sovereign Russian property were not so proximtely

available as it is here in New York. In the first place,
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not trained by or ultimately accountable to the

government, even ilo(7fultelselected. E even io t costhe) Tj

bBorod' s casSeeand rei el es he i nronosal bl ebe rel easSdnehe
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Eugene H. Ni ckerson,

u. S. D J.



